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Youth Corrections Act (13 U.3.C. 5005). 


STATEMENT PURSUANT TO RULE 28 fa) (3) 

Preliminary -Statement 

ihis appeal is taken from a judgment of conviction entered into 
at tne Eastern district of hew York for the United States district Court. 
At trial the Honoraole John J. Barrels presided. 

Appellant William h, Kiroy appeared at trial oefore a jury and 
was charged with knowing possession of stolen mail in violation of 
li J.S.C. section 1708. Mr. Kiroy was sentenced and committed to 
the United Stated Attorney pursuant to section U252 of Title 18, 
under the Narcotics Rehaoilitative Act. 

STATEMENT Off FACTS 

because of the nature of this appeal and the questions 
presented the statement of facts cannot hope to explore the facts 
totally. To aide in this pnrpose an appendix is included, further 
specific instances and questions will be reported in body of the 
argument. 


BACKGROUND INFORMATION 

On January 13, 1975, prior to the selection of the jury a 
suppression hearing was held, the purpose of wnich was to prevent 
photographs, taken oy the Government, of the defendant from oein; 

produced at trial,.and identified by George Attnore. In attendance 
were Richard Appelby and John -aden for the District Attorney's 
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BRIEF FOR APPELLANT 
WILLIAM M. KIRBY 

CM APPEAL FROM A JUDGMENT OF THE 
UNITrD STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF NEW YORK 

ISSUES PRESENTED FOR REVIEW 

1. Whether the conviction of William M* Kirby for posaeaaion of stolen 
mail (18 U.S.C. section 1708, 2) mast be reversed and dismissed for 
failure by tho Government to prove the charges of aiding and abetting 
beyond a reasonable doubt* 

2* Whether at trial there was undue interference on the part of the 
District Court Judge preventing a fair and impartial trial* 

3* Whether it was plain error in the Court's instructions to the jury 
that there exists no difference between a finding of guilt on either 
the constructive possession or the aiding and abetting theorey. 

U. Whether it was error, during sentencing, to sentence the appellant 
Kirby under the Narcotlos Addict Rehabllation Act, rather than under 
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Office; Harry Blum for defendant Kirby, Edward Kelly for defendant 
r-lmore and Edward Malz for defendant oingleton, the nonoraule 
John R. darnels presided. 

On the stand for the dove mment was a letter carrier, George 
Attmore, Mr. Attmore had identified the appellants through photographs 
and Mr. Appleby was attempting to have those photographs placed into 
evidence, after a few futile attempts, the aourt on it's own 
initiative took charge of the uovernnent's case, through the next 
eight pages of the record the aourt questioned Mr. attmore concerning 

the exhibits. ( pages U7-5U, Appendix A). 

Throughout the suppression hearing the Court asked questions 

the witnesses, interupted counsel, and answered the attorney s 

inquiries for the witnesses over one hundred times, at the hearing 

alone. The expressed purpose of the Court's remarks were to move the 

hearing forward and to expedite the trial, ihe essence of this aura ol 

speed can be demonstrated by the following statement: 

The Court: I see. All right, very well, how what's 
your next point Mr. Blum? de must proceed. I 
wouldn't want to make tnis a 'whole week case'. 

Throughout the suppression and hearing and trial there existed 
a sense of urgency, a feeling that was communicated to the attorneys, 
witnesses and to the jury. 


THE FACTS 

as indicated above the chief witness for the State was a 
Postal Service employee, George attmore. Mr. attmore in his capacity 
as letter carrier worked delivering mail in a residential area of 
Ja. aica, Queens. He testified tnat while engaged in his vocation 
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a theft, occurred involving approximately 500 pieces of mail that 
he was to deliver. 1'he theft occurred from a "nail jeep" which 
hr. attmore used during his rounds, the jeep was locked ana unattended 
when the thaft occurred. 

ihe federal vehicle was parked at 1U6 btreet and 130tn. hr. rtttnore 

was in the process of delivering mail when he initially observed a 

"late moael" green 1966 or 1969 f’ord falcon, (>6l) ^he suspects 

vehicle was parked parallel to the jeep, facin fe in the same direction. 

fhe -'overnment claimed that the falcon* ana Jeep were so close it 

was impossiQle for anyone to walk oetween the two vehicles. ( 105 ). 

at, the suppression hearing the same facts were testifies to: 

fhe lioness: Parallel ano so close you couldn't walk 
oesween the two. 

ihe oourt: bee, so close? (indicating) (66) 

Mr. itttmore further stated that two people, later identified as 
co-defendants iingleton and Kir~y were seated ^nside the Kalcon 
fir. oingleton acting as the driver anu hr. Kiroy occupying the 
front passenger seat. ( ilO-lll) 

A third individual was said to be standing cutside the car, on 
the curb side, with his head in the venicles window speaking with 
it's occupants, i'he witness des .ribed the unidentified person, later 
ciiod as co-defendant Elmore, as a mie olack dressed in dark slacks 
and a multi-colored; shirt, weigiiing Detween 175 tc 160 pounds and 
approximately 5'10" tall, (page 112-llU) 

At no time did hr. Attmore see the Defendant's Kirby or ‘■‘ingleton 
out oi the car, nor in any other position than sitting, nowever he 
did state he had seen M illiam Kiruy prior the day in question. 
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Mr. ^lmore was later identified following his arrest. 

Mr. Attmore never spoke to either the occupants of the car or the 
pedastrian. Much time was spent by the Government examing the work 
haoits of the witness, it may oe summarized as follows, following 
' one step of his route( 107,108) Mr. Attmore returned to his jeep 
for another sack of mail. The automooile was still in the parked 
position as he had first poserved it aoout four minutes earlier, (page llli) 
ns the letter carrier approached the jeep on foot the falcon' slowly 
moved away down the street: the third party walking alongside 
with his head still inside the vehicle, fhe automooile came to rest, 
on the opposite side of the street, still facing in the same direction, 
oe^ause of his suspicion Mr. Attmore copied d iwn the license r.’unoer 
of the car, 336 .QM- 2 . ( 116 ) 

Mr. Attmore unlocked the doors of the mail-jeep and removed 
another sack from tne truck's contents, tielocking the vehicle Mr. 
attmore proceeded on the next "loop" of his route. (126-130) 

Completing this section of his tour consisted of approximately 
twelve minutes. ( Making the time approximately 12:35 P.M.) At the 
termination of this swin,-, the letter carrier returned to the vehicle 
finding that it had oeen physically oroken into, and a sack of mail 
removed. A he green falcon that bad invoked Mr. Attmore's attention 
was no longer in view (126). as were nis instructions in tne event of 
an h nappenings, Attmore used the phone in one of his cl ents homes to 

I 

telephone the Office of the United dtates Postal inspectors; durin,, 

* 

his report he revealed the license ana description of the uroen falcon 
(133,135-136). 

Approximately an hour after tne original call, ‘rom deorge Attmore, 

-5- 
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was recieved at the Inspectors Office, the wanted vehicle was seen 
by Postal Inspectors wno were searching the area in unmarked vehicles. 

The car, including the suspects were seen in the Jamaica btation area. 

( 2b$-2b6) 

Ihe next Government witness called to the stand was Phillip rtizulli, 
one of the Postal Inspectors wno responded to George attmore's call, 
ihe inspector recalled that the automobile he was occupying pulled up 
along the curb, in front of the parked ialcon, along with one of nis 
partners. Inspector Gole, ,he approached the car-in question. The 
Government Officers identified themselves and ordered the occupants out 

of the car (291-293). both defendant kiruy and defendant mlmore exited 

# 

upon request leaving Gary Gingleton still at, the wheitl of the -vehicle. 

Mr. Kiruy arm Mr. i.lmore were searched and patted down by the officers 
( 29U-297). 

While the officers occupied themselves wit.i the aforementioned def- 

, t 

endants Mr. Singleton seized the oppurtunity to flee. 

as he pulled away from the curb he threw, from the moving car a 
rolled up plaid jacket later identified as oelon^ing to blmore. 

( 302-30U) ( 37d-379). Upon inspection of the jacket oy Inspector 

liizulli, it was found to hold an envelope containing four checks, 
the envelope had been opened previously and the names appearing 
on the checks matcned names ana addresses of residents in mr. attmores's 
district. (305-3o6) Inside the jacket-pocket was a wallet belonging to 
defendant Elmore. When first questioned auout the jacket t.Imore denied 
knowin w .10 it Qelonged to. The two defendants a,imore and kiruy were 
taken int>o custody and brought to the Jamaica rost Ui fice tor 
processin and classification. (31h) 
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After a oriel' chase Gary oingleton was apprehended and taken 
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into custody. 

at trial the defendant Kiroy took the stand on his own oehalf. 
he testified, after a great deal of oanter concerning his mother's 'type 
of employment ( page U09-U12) that, ne had not participated in any 
respect in the crime, that he Wd.s free of all involvement. Mr. Kiroy 
stated that he had met the defendant Elmore at 12:50 on that, day in 
question at the corner of lU9th Street and hockaway, fhe two had made 
arrangements to go shopping. While on their way to the bus station they 
encountered Gary ^ingleton. Mr. Kiroy stated that wnile he was a 
friend of Slwood he was a mere acquantaince of Mr. Singleton. i he 
original duo was offered a lift by the driver and they consented. 

( U05-U11) William Kiroy reiterated his denial of all j.iv»*t icipatloti in 
the theft of the checks and their subsequent occupation in Elmore's 
jacket. pag§u30] 

i'he defense case carried only one oth^r witness, that was 
Agent O'hiel, who was called oy Mr. Mlmore's counsel. 

Agent O'Niel stated that he had run a check on the New fork 
license plate o’f the green falcon with the New fctfk State department 
of Motor Vehicles, his discovery resulted in the fact that tne car was 
registered in the name of Oary Singleton the co-defendant wno was 
driving. 

fhe Gourt cnarged the jury on alternative theories of guilt on 
constructive and actual possession of stolen property and aiding and 
aoetting. 

The jury returned a verdict of guilty. William Kirby was 
sentenced under the Narcotics "ddiot Hehaoilitative «et. 
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The jury recieved instructions on alternative theories of guilt. 
They were instructed that any or all of the co-defendants could be held 
accountable as a principal or as an aider and abetter to the offense 
charged (533-535). - * 

There is a question, for the purpose of this appeal, concerning 
the District Judge's charge that in determining the guilt of the 
principal, the jury should consider actual as well as constructive 
possession. 

The instruction was as followss 

The charge here is knowing possession 
of stolen checks. That is possession with 
knowledge that the checks were stolen. The 
charge the charge that all three of these 
men were in possession of the stolen checks 
requires some discrimination. 

In the first place, we must think of 
the kind of possession we are talking about. 

There are two kinds. There is actual 
possession and there is such a thing as 
constructive possession which I will comment 
on. 

In the second place, we must ascertain 
who had possession— all three or just one 
or two of the defendants. Of course, if 
the possession was not with knowledge that 
they were stolen that ends the case. In 
the third place, if only one or two, instead 
of all three had possession, then did the 
defendant or defendants who did not have 
possession aid and abet the defendant or 
defendants who did have possession? 

I know this is a little complicated but 
let us try to make it simple. 

WhanI am talking about possession or 
aiding and abetting, I am referring to poss¬ 
ession or aiding and abetting with knowledge 
that the checks were stolen. Knowledge is 
the key factor in this case. 






In'the first place, possession may¬ 
be actual physical possession of the stolen 
checks or it could be constructive possession. 

Constructive possession" means that althottugh 
a defendant did not actually have in his hands, 
pnysical possession of the stolen checks, 
his relationship with the stolen checks 
or proximity to them was such that, he had 
dominion and control over the stolen checks 
either alone or with others. In other 
words, the checks could be in the car 
where all three could or could not have 
control, although none of them have them 
in their hands or even on their body. 

3 ut, they could nace dominion and control 
over them jointly. Under such circumstances 
it is said t;.at persons hace control over 
and dominion over such stolen property, 
uominon and control are the key words to 
constructive possession. It is possible for 
all three defendants to have had either phy¬ 
sical or constructive possession. It is 
possible for all three defendants to hace 
had either physical or constructive 
possession jointly of the stolen checks. You 
may find that constructive possession 
is present if you firid beyond a reasonaole 
douot that a particular defendant had actual 
or constructive possession; that is, 
dominion and control of the checks either 
alone or jointly with the other defendants. 

fo sum up, the stolen checks could 
nave oeen in the joint physical or 
constructive possession of all three 
defenda <ts or only two of the defendants 
or the stolen checks could have been only 
in the pnysical or constructive possession 
of one of the defendants. You will 
remember that all three were in the car 
at one time. 


j Jud 2 e Cartels further instructed that iftte^y could find only 
one of the defendants guilty as a principal the jury had the right 

to condider ahether the other defendants aided and aoetted the principal 
in the crime charged. 


28 


-9- 



1 

If you find that the stolen 


2 

checks were in the joint physical 
or constructive possession of all 


3 

throe defendants, than you need 
not consider the question of aiding 


4 

and aoetting, assuming that you 
find that it was in their joint 


5 

possession knowing that, the checks 
were stolen. If, however, you find 


6 

that the possession, physical or 
constructive, of the stolen checks 


7 

was jointly held oy only two of the 



defendants, then you may proceed 


8 

to ascertain whether the other one 
or two of the defendants aided or 


9 

aoetted the remaining one or two, 
as the case may be, in having or 


10 

11 

ootaining knowing possession of 
the stolen checks. 

Mere presence of a person at 


12 

the place where the checks were 
stolen is not sufficient, without 


13 

more, to charge that person with 
constructive possession fif the 


14 

stolen checks. There must be some 
relationship oy the defendant or 


15 

defendants as the case may oe, with 
the stolen checks. I am talking 


16 

about constructive possession. 


17 

If you flind that only one of 
the defendants had knowing illegal 


18 

possession of the stolen cnecks, then 
you may ascertain whether the other 


19 

one or the other two aided and 
abetted him in this knowing illegal 


20 

possession of the stolen checks. 

I must, therefore, in this connec¬ 


21 

tion, instruct you that the mere 
presence, without more, of any 


22 

defendant or defendants in the green 
falcon car where there may have oeen 


23 

illegal possession of the stolen 
checks, is not sui^icient to charge 


24 

him or tnem with aiding and aBetting 
this illegal possession, moreover. 


25 

mere presence in the car and the 
knowledge oy one or more of the 


26 

defendants that another defendant 
ct defendants was or were guilty of 


27 
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illegal possession of the stolen » 

checks is not sufficient to charge 

aim or them with aiding and 

abetting. What I am trying to say 

to you is that presence in the car 

in which someone has illegal possession 

of stolen checks is not sufficient 

even though he knew someone did 

have in his possession illegally 

stolen checks. I must also state to 

you that, if you find that one 

defendant had knowing illegal 

possession of the stolen checks and 

one or two of the other defehdants 

associated hijjself or themselves 

with the venture and if they became 

closely associated with the 

venture, so that, in fact, they 

were really participants in the 

illegal possession of the stolen checks 

knowing them to be stolen and 

seeking by their actions to make 

the illegal possession a 

successful illegal possession, then 

you may, if such facts are proven 

beyond a reasonable doubt, find 

tiiem guilty of aiding and aoetting 

the illegal possession. 


(5U1-5UU) 

Upon receiving the Coutt's instructions the ^ury departed to the 
jury room, after three hours of extensive deliberation the jury had 
not Qeen aole to reach a verdict as to the guilt or innocence of the 
accussed, William Kiroy. They returned to the Court with a question, 
whether tnere is a difference oetween constructive possession and 
aiding and abetting? (565) Judge dartels answered this question in 
the negative, oelieving the inquiry to concern the elements of guilt 
of each theorey. Not more than twenty minutes after this supplemental 
instruction was given a verdict of guilty against the three defendants 
was Drought forth. 
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ARGUMENT 

Point I 

THE APPELLANTS KIRBY'S CONVICTION 
BASED UPON POSSESSION OF STOLEN MAIL 
(18 U.S.C. section 1708, 2) IS ERROR 
AND MUST BE REVERSED AND DISMISSED FOR 
THE GOVERNMENT'S FAILURE TO PROVE IT'S 
CaSE BEYOND A REASONABLE DOUBT. EITHER 
IN IT'S CHARoE OF POSSESSION OR AIDING 
aND ABETTING. 

The guilt of William Kirby is cased principally upin the testimony 
Cl George Attmore, who testified that he had observed the appellant 
sitting in a parked vehicle in close proximity to the mail jeep 
used Dy Mr. Attmore. 

Even when following the philosophy set forth in Qlasser v. 

U nited States 31b' U.S. 60 , at page 80, that on appeal evidence must 
be considered in the light most favorable to the government, there is 
simply no justification, on either of the alternative theories of 
gui ' to support the verdict against William Kirby. 

While there exists eye-witness testimony, from a single source, 
placing the appellant, in a car near one jeep that is the subject of this 
action, and while Mr. Kirby was arrested by Inspectors who recovered the 
stolen checks from the automobile, there exists no link that places 
l *r. Kirby directly with the mail nor is there proof on any level that 
h> «ri? aware of the theft. 

lhe factual pattern is fairly simple, only Elmore was ever seen 
out of the automobile, and it was Mr. Elmore's jacket that was 
wrapped around the mail. There exists no evidence wnich places possession 
o' the stolen mail in Kiroy's possession, either actual or constructive. 
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United -States v. Inf anti , hlh F. 2d $22 ( 2d dir. 1973) J United Stat es 
v . Feure , U25 F.2d 107 (2d Cir. 1970). 

There is no doubt that the law is well settled that if upon 
introduction of all the evidence and proof there still remains a 
reasonaole aoubt as to the innocence or guilt of the accused, it is 

the accused and dot the Government which is entitled to the benefits 

/ 

For it is not sufficient to estaolish a probability, to say " that is 
what prooably happened", no matter how strong. It there is guil^- as there 
is in this case an acquittal is demanded. Sgan v. United otaoes 32 App. 

D.C. 38U,287 F 9581. 

Mere proximity to the occurance of a crime is not sufficient and 
compelling reason to support a verdict against a defendant as an 
aider and abetter. United States v. disca 503 F. 2d 1337, 13U3 
( 2d Cir. 197U) United States v. Cirillo U99 F 2d 872, 883 ( 2d ^ir. 197U) 
United States v. Terrell U7U F 2d 872, 875 ( 2d Cir. 1973) United States 

v. Garquilo 310 F 2d 2U9, 253 ( 2d Cir. 1962). When a verdict is 

brought in under sucn circumstances it must be dismissed for failure 
to satisfy the reasonaole doubt standard. United Stales v. Johnson 
513 F 2d 819 ( 2d Cir. 1975) United States v. Steward U5l F 2d 1203 
( 2d (fir. 1971). 

* very recent decision in a slip opinion 3073, 3095-3096 United Stales 
v. Reid ( 2d Cir. April 2k, 1975) the second circuit has reaffirmed 
that when alternative theories of guilt are brought oefore the jury, 
and when the jury finds reasonaole doubt on one of these theories the 
verdict must oe reversed on all grounds as it would oe impossible 

to ascertain on which of the alternatives the jury rested it's decision. 

Thus, if as in the present case, there is a faulty ruling as to the 
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1 


possession segment of the charge, the aiding and auetting charge 








1 

* 

A. There was no suitable evidence offered at trial to support 

2 

a finding that William Kirby was in actual or constructive 

3 

possession of the stolen mail. 

4 

The law has longed debated the respective strengths to be 

5 

applied to presumptions as oppossed to inferences. While that 

6 

debate is of little concern to this appeal it is important to 

7 

dwell on a particular inference, the inference of possession. 

8 

A jury may be instructed that they are permitted, but in no way 

9 

required, to draw an inference of guilt from a defendant who 

10 

is in exclusive possession of recently stolen property. Bray v. 

11 

United States. 133 U.S. Add. D.C. 136 at Dare HiO: 306 F.?ri 7)i3 at. page 

12 

tU7 (1962)j Goodwin v. United States. 121 U.S. Add. D.C. 9 at naj?e 11. 

13 

3U7 F. 2d 793, at page 795, cert, denied 382 U.^. 855 (1965). This 

14 

inference may only be resorted to by the jury when the Government 

15 

has suceeded in proving every essential element of the offense 

16 

charged beyond a reaonable doubt. Bendergrast v. United States, 

^ 17 

135 App. D.C. 20, Ul 6 F.2d 776, cert, denied 395 U.S. 926 ( 1969 . 

18 

In re Winship, 397 U.S. 358. at Dacre 36? (19703. 

19 

t 

William Kirby was never in exclusive possession of the 

20 

stolen checks. The appellant was never charged with theft of the 

21 

mail merely he was accussed of being in unlawful possession of 

to 

to 

the articles. As exclusive and actual possession 01 ' the stolen 

23 

property was not available to the Government in its case against Kirby, 

24 

it was shackled with the much more difficult standard of construct- 

25 

ive possession, a theorey that the accussed have "dominion and control" 

26 

over the property. United States v. Infanti, supra, hlh F. 2 d 522 

27 
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(2d Uir • 1973)J United States v. steward , U5l K.2d 1203, (2d Cir. 

1971| United dtates v. Kearae supra. F.2d 62 (2d Cir. 1971). 

At beat it might be said that Mr# Kirby was in "near proximity" 
of the stolen checkB, in close relation but that is all. In the case 
of United states v. Infanti supra, the Court of appeals stated that 
merely being in tiie same room was not a sufficient basis to adequately 
provide for either the control or dominion requisite in establishing 
constructive possession. U7U F.2d at pages 525-526. 

Thus, applying the above cited cases to the instant set of facts 
it would be impossible to maintain the conviction of appellant airby. 
William Kirby was a passenger, and not the owner or driver, of a 
vehicle owned by uary bingleton and while the necessary control 
of inc vehicle could hold defendant Singleton it could not be so 
applied to Kirby. United dtates v. Febre supra . U25 F. 2d kO9. 

The mall was discovered in a Jacket that had been wrapped around it, 
the Jacket belonged to defendant dlmore and while adequate dominion 
and control over the article of dress might be sufficient to hold 
that defendant, it would not be sufficient to hold William Kirby. 

The decision in Arrelanea v. United States . 302 F.2d 603 (9th 
^ir. 1 S> 62 )j sheds additional light on tnia case. In Arrelanes a wife 
and husband were stopped by the police while driving in the family 
car, the husband was the operator the wife was sitting in the right 
hand passanger seat. A large quantity of marijuna was discovered in the 
back seat and while the court held that ti* hueoand was in constructive 
possession of the drug a similar finding -gainst the wife would have 
f*il for Insufficiency of evidence. 
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Clearly the relationship between a husband and wife is far 
stronger than the relationship between the appellant and a person 
whom he termed as an acquaintance. 

Further, as to the jacket of defendant Elmore; testimony was 
illicited at trial that it was a "beautiful day", it is not in- 
concievable that when Gary Singleton offered a ride to William 
Kirby and William Elmore that Elmore's jacket was already off, in 
it was contained the stolen mail and hidden in such a way that the 
appellant did not know its contents and because of the beautiful day, 
Kirby would not have questioned why his friend was not wearing his 
outer-clothing. * 

The record further reveals that both William Kj. r by and William 
Elmore respected the request of the Postal. Inspector to get out of 
Singleton's car. Gary Singleton attempted to flee in the car, this 
could of been because he was afraid of the "police" or because he had 
a guilty concious, in either event it is patently unfair to transpose 
Singleton's acts unto the appellant Kirby. United States v. Heitmer, 
11*9 F.2d 107, (2d Cir. 19k$); United States v. Ayala , 307 F.2d 
571* (2d Cir. 1962); United State s v. Cirillo,i*68 F.2d 1233, (2d. Cir. 
1972). 

In holding an individual for "constructive possession" it is 

imperative t o return to Arrelane United States , supra, 302 

F. 2d at 606, for a restatement of the rule. 

"...Mere proximity to the drug, mere 
presence on the property where it is 
located, or mere association without 
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more with the person who does control 
the drug or the property on which it 
is found, is insufficient to support a 
finding of possession. 

There can oe no doubt that the Government's case against William 
F. Kirby failed to show possession, either actual or constructive, of 
the stolen checks and as such the decision should be reversed. 
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The Government failed to prove its case against William 
Kirby as to the charge of aiding and abetting . 

A jury should be instructed that tc consitute the offense of 
aiding and abetting a person must not only by his presence aid, 
encourage or incite a principal to commit a crime, but he must share 
the criminal intent or purpose of the principal. United States v. 
Varelli , 1»07 F. 2 d 735 (1969); Morei v. United States . 127 F. 2 d 827 
(1962); Jury Instructions in Aiding and Abetting Cases, 68 Columbia 
Law rtevlew 77U (1968). 

In ^ited States v. Johnson , 513 F. 2 d 819 ( 2 nd Cir. 1975); the 
test used by the Second Circuit was set forth. rtelying principally 
upon United States v. Peoni , 100 F.2d 1*01 ( 2 d Cir. 1938) and Nye 
and Nissen Corporation v. United States 336 U.S. 613 ( 191 * 9 ) and 
— t ^- d States v Terrelli , 1*71* F.2d 872 ( 2 d Cir. 1972); the Johnson 
Court stated that for a person to be classified as an aider and 
abetter the appellant must associate himself with the undertaking 
of the principal in some manner; he "must participate in it as 
something he wishes to bring about or seek by his action to make 
it succeed." 

°nce again we are confronted with two factors, two factors which 
demand that the appellant have his conviction reversed. Firstly, 
there is absolutly no evidence in the record which suggests that 
Kirby had a conscious or unconcious desire to participate in the 
theft. On the contrary, Mr. “irby himself testified that he had 
no part in it, a view that the government failed to refute. 
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Secondly, there remains reasonable douot as to the culpability 

2 

of the appellant, a doubt that the Government has failed to refute. 

3 

It is possible for Kirby to be where he was without guilt, the fact 

4 

that to some it may not seem likely is not important, the point is 

5 

he had an excuse for his actions and his explanations were never 

0 

discredited. 

7 

8 


9 POINT II 

10 THE DISTRICT COURT JUDGE'S OWN INTERFERENCE 

AT TRIAL RESULTED IN HIS FAILURE TO 

11 CONDUCT A FAIR AND IMPARTIAL TRIAL 

I 

12 Tt Ts respectfully submitted that the case involving William 

13 Kirby was perverted by the conduct of the trial judge. This ground 

14 for appeal must be included, however reluctantly, if William Kirby 

15 is * 3e £i- ven "the benifit of thos rights guaranteed to him. This 

10 i * 1 spite ol the respected and most honorable background of the 

■try District Court Judge. 


18 

19 

20 
21 
22 


23 

24 


25 


20 


We are mindful of the fact that trials in 
the district court are not conducted under 
the cool and calm conditions of a quiet 
sanctuary or an ivory toiler, and that 
enormous pressures are placed upon the 
district judges by an ever increasing 
criminal docket and a demand expressed 
in part by Rules of the Second Circuit 
Judicial Council for speedier trials of criminal 
defendants. These pressures can cause even 
conscientious members of the oench, such as 
the trial judge in this case, in their anxiety 
to keep pace with the flood of litigation to 
give vent to their frustrations by displaying 
anger and partisanship; when ordinarily they 
are able to supress these characteristics. 
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But grave errors which result in serious 
prejudice to a defendant cannot be ignored 
simply because they grow out of difficult 
conditions. 

United States v. Nazzaro, 1*72 F.2d 302 
l2d Cir. 1972). 

At the onset of this discussion it is reccomended that the 
entire record, including nearing, trial and sentencing be reread to 
appreciate the totality of the juuge's interference. 

The Bench must never give the impression that it is acting in the 
capacity of attorney. If the Judge's questions are too partisan, 
extensive, or numerous the Appellate Court must realize that the ^ourt 
has crossed the line between judiciary and advocacy. United States v. 
Brandt , 196 F.2d 6?2 (2d Cir. 1952); United States v. Fry, 30l* F.2d 296 
(7th Cir. i.962). 

While the specific number of interuptions by the Judge may not, in 
and of itself, be sufficient to set aside a verdict it is an indicia 
that the judge is acting in a capacity that is not traditionally 
associated with his role. United States v. kelly, (Oh. jf M.J.) 329 
F. 2d 3ll*J Woodring v. United States , 311 F. 2d 1*17, cert, denied 
373 U.S. 913, 10 Led 1*11*, 83 S.GT. 1301*. 

In the instant case, Judge Bartels answered for the witness, inter- 
upted counsel or questioned the witnesses over four hundred different 
times. These four hundred interuptions occurred in a slightly more 
than two day judicial proceeding, including a suppression hearing and 
trial. There can be no doubt that this would create a strong impression 
on the minds of not only the jury but the respective attonoys and 
defendants as well. 
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The length of this trial is essential for two reasons; firstly, 
as to realize the magnitude of the judicial intervention and secondly, 
to reflect the attitude of the Court as to how the trial should pro¬ 
ceed. There is no doubt, that as a trial grows longer in length 
a greater tolerance towards the actions of the principal parties will 
be permitted but this same lattitude will not be granted on trials of 
a short duration. United States v. Dellinger . U72 F.2d 3 I 4 O (7th Cir. 
1972). A two day proceeding must De considered too short to gain this 
additional tolerance and four hundred iuteruptions must be considered 
to great an interference. 

The law is well settled that remarks by the Court disparaging 
the subject of the litigation, or Indicating tnat it i.. only of trivial 
concern are prejudicial and constitute reversiole error. Meyers v. 
George , 271 F.2d 168, 86 ALR2d 1121; Habernich v. R.K.Q, Theatres Inc. 
23 App. D.v2d 378, 260 N.Y.3.2d 890. Twice during tne process of tne 
case Judge dartels commented to the defense attorney's that he had no 
desire to prolong this trial and that he saw no reason "for this case 
to last a week" ( 96 ). 

While a District Court Judge is granted greater leeway and flex¬ 
ibility in the conduct of his trials than many State justices his 
remarks during trial must remain judicial and dispassionate. 

Quercia v. United States , 289 U.3. I 4 O 6 , 77 L.Ed 1321; Frantz v. United 
States , 62 F.2d 737 (1933). This dispassionate role role demands 
that certain witnesses are not given greater credibility over others 
and a witnesses testimony cannot reflect, by the Court's acts, negat- 
ivly on the attorney. Thus there is the requirment, that the judge 
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display patience with counsel so as not to prejudice a party or 

2 

create an impression of partisanship. United States v. Boatner, U78 

3 

F.2d 737, (2d Gir. 1973 )i United States v. Nazzaro, supra, LiJ2 F.2d 302. 

4 

Time and time again at the trial of William *irby and his co¬ 

5 

defendants tne trial judge supported the witness at the expense of 

6 

the defense attorney's. The following is an example of that occurance. 

7 

Mr. Maltz: We are talking about section 2. 

8 

The Courts He already went over that in detail 

9 

(with previous attoney questioning, not from Mr. 


Maltz) as I recall. Tell him again Mr. Attmore. 

10 

You went upl30th Avenue did you not, facing West, 


is that right? 

11 

The Witness: 1 wect up 130tn Avenue facing West... 

12 

(2144-21*5) 



13 

Mr. Maltz: How Mr. A ttmore, going to section 2, now I 

14 

ask you again can you tell me how long that section 


took? 

15 

The Court: He said about twelve minutes. Is that 

16 

right approximately? 

17 

The Witness! Approximately. 

18 

The Court: If you were asked by him five more times 


would your answer be the same Mr. Attmore? 

I 

19 

The Witness: Yes it would. 

20 

The Court: (Direct d to Mr. Maltz) You cannot 

21 

continue that way. 

22 

A judge conducting a trial with a jury is not "merely a moderator" 

23 

but is the governor of the trial for the purpose of guaranteeing its 

24 

proper conduct and in insuring a fair and impartial administration 

25 

of justice between the parties involved in the litigation. Glaser 

26 

v. United States, 315 U.S. 60, 86 L.Ed 680, 62 3.it 3175 Quercia v. 

27 
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United States , supra , 289 U.S. U 66 , 77 L.5d 1321, $3 S.Ct 698; Unit ed 
States v. Curcio , 279 F.ed 681 (2d Cir. 1966). Tne judge must not 
even give the appearance of interference. Nor should he take the 
course of the trial out of the hands of competent attorny s nor 
should he inject remarks that indicate his own view of the evidence. 
United States v. Guertler . lU7 F.2d 796 (2d Cir) cert, denied 65 S.Ct 
1553, 89? L.Ed 1995; Hunter v. United States (5th Cir.) 62 F.?d 217. 
Obviously the cases cited in this section of the appeal are intended 
to protect counsel from intimidation by the ^ourt. For in intimidating 
an attorney, you are rendering him useless to his client, denying the 
diet of the constitutional guarantee of effective assistance of 
counsel. 

The record of the Kirby case reveals on page 2 U 6 just such a 
prohibited occurrance. After a tentative and hesitant resting by 
Mr. Maltz, the defense attorney for Gary Singleton, the Court proceeded 
to ask the witness (mr. Attmore) some questions, upon conclusion of 

the questioning Mr. ^altz spoke: 

Mr. Maltz : May I take back rry statement as 
to no further questions? 

The Court: Yes you may. 


Mr. Maltz: I was a little intimadated for 

21 a minute• 

22 Mr. Maltz was a defense counse, the remarks forthcoming from 

23 Judge Bartels could not but influence the jury's attitude toward 

24 0 f the defendants. While a trial must not lag and while it is 

25 the judge's function to expedite the trial as much as possible, and 

26 while he may do this by remarks addressed to counsel he can not and 
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must not forget that an attorney is an officier of the Court and the 
judge is under the affirmative duty not to impair the effectiveness 
of counsel* Atlantic Refining Company v. Jones , 58 F.2d 89, 94 A.L.R.2d 
826; United States v. hj n k , (3rd Cir 1953) 202 F.2d 5^2. The forgoing 
is the law even, if in the judge's opinion, the attorney is not 
representing his client nn an adequate fashion. United States v, 
FBrnandez , 480 F. 2d 726 (2d Cir. 1973). 

In the case of appellant Kirby, while there is not a complex 
factual situation they trial was labored as each o f the defendant's 
had his own counsel. Rach represented his own client, each had his 
own t’neorey of the case and each believed he had to make certain 
points to the jury. It is natural there would be some overlapping 
in the questioning of witnesses, this was to be expected, but even 
if this were not the realistic determination of the situation it would 
be incumbent upon the Government's lawyers to protect thei witnesses 
and not the trial jusge. 

In view of the powerful and influential position occupied by 
a judge, when presiding at trial before a jury, he must be sure to 
guard against exploitation of that authority toward a conviction he 
may privately think deserved or even required by the evidence. 

United State s v. Brandt, 196 T .ed 653 ( 2d Cir. 1952). A judge should 
especially refrain from any remarks calculated to influence the minds 
of the jury or to prejudice a litigant. This includes remarks to 
counsel touching on the managment of the case and reflecting on their 
conduct. Starr v. United States , 153 U.3. 6l4, 38 L.Ed 84l, 14 S.Ct 911 
Snyde r v. hass . 291 U.S. 97, 78 L.Ed 674, 54 S.Ct 330, 90 A.L.R. 575; 
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Sawye r v. United States , 202 U.S. 150, $0 L.Ed 372, 26 S.Ct. $75. 

The Judge in this casefound it repeatidly necessary to criticize 
the defense counsel and in the attorney's manner of trial technique 
(See Appendix B and C). This tone of events may be demonstrated in 
the following statement by the Court. "I do not want you to feel 
that perhaps, as you indicated tc the jury, you are intimadated. This 
Court intimidates no one. It does insist you try the case in an 
ordinary way." (2i;6) 

As indicated above, in the federal Courts the role of a judge 
is somewhat relaxed but the judge nevertheless must avoid extreme 
excercises of the power to comment. United States v. Leo , 107 F.2d 
529 (1939); State v. Winchester 203 P.2d 229. A trial judges fre¬ 
quent and lengthy interuptions of a witness's testimony is objection¬ 
able as tending to give the jury the impression tnat the trial justice 
is oiased in one way or another. United States v. Guglemini , 381; F.2d 
602 (2d Cir. 1967) United States v. Perisco, 305 F.2d 53U (2d Cir. 

1962). When a judge interupts the proceedings over four hundred 
times and the case is a relativly brief one, than there can oe no 
doubt that there has oeen a far to great an interference and a re¬ 
versal is demanded. United States v. DiSisto, 299 F.2d 833 ( 2d Cir. 1961. 

The task upon appellate review is to appreciate the enormous 
wieght that a judge's comments have on the jury, Starr v. United States , 
supra , 153 U.S. 6lL; United States v. Link , supra , 202 F.2d 592j it 
must ascertain whether the Court's conduct has shifted the balance 
against the defendant and if it finds that such a result has occurred 
than a reversal is called for. United States v. Weiss , U91 F.2d U60, 
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( 2 d Cir. 1971); United States v. Boatncr , supra , 1*78 F. 2 d 737 (2d Cir. 
1973); United States v. Curcio , supra , 279 F.2d 681, ( 2d Cir, I960). 

The verdict against William M. Kirby must De reversed Decause 
of the extent and nature of the interferences on the part of the dist¬ 
rict judge. 


POINT III 

IT WAS PLAIN ERROR TO INSTRUCT THE 
JURY THAT THERE WAS NO DIFFERENT 
BETWEEN A FINDING OF GUILT ON THE 
CONSTRUCTIVE POSSESSION TKEOREY aND THE 
THEOREY OF AIDING AND ABETTING 

Normally, an objection at trial is necessary to preserve a 
question for appeal; United States v. Carter , U20 F.2d 150, cert . 
denied , 397 U.j. 1017 (1970); United States v. Huff , 14*2 F.2d 885 (1971) 
however, plain error may be noticed at any time if it affects the 
suDstatial rights of the parties. Kotteakes v. United States , 328 
U.S. 750 at page 765, (19U6); United States v. Hammond , 138 U.3. 

App. D.C. 166, k?3 F.2d 597 (1970). 

In the instant case, *^usge Bartels instructed the jury that it 

was within their power to infer from the recent unexplained possession 

of the checks that the defendants had knowledge of the theft. 

Possession of property recently stolen, 
if not satisfactorily explained, is 
ordinarily a circumstance from which the 
jury may reasonably draw the inference 
and find, in light of the surrounding 
circumstances shown by evidence in the 
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case, that the person in possession 
knew the property had been stolen. ( 5 UU) 

As indicated in Point I of this appeal, the law is well settled 
that a jury may be instructed, but is not required to draw an infer¬ 
ence of guilt from a defendant who is in exclusive possession of 
recently stolen property. Bray v. Unioed States , supra . 306 F.2d 71*3, 
at page 7U7; Rivera v. United States . 361 F. 2 d 553 at page 555-556, 
cert, denied 385 U.o. 938 (19$8) 

William Kirby was never in exclusive possession of the stolen 
checks and obviously there must be wnether he was ever in possession, 
in whatever form, at all. The Court must point ouo to the jury that 
before they may resort to the inference the must find, to their sat¬ 
isfaction, that the Government has proven every essential element of 
the offense charged oeyond a reasonable doubt. United States v. John¬ 
son* U33 F. 2 d 776 (D.C. Cir. 1970); Pendergrast v. United States , 
supra , 1*16 F.2d 776, cert, denied 395 U.3. 929 ( 1969 ). 

^he District °udge failed to instruct the jury that if they 
could not find that William Kirby was in possession of the checks, 
either actual or constructive, but merely aided and abetted in the 
unlawful possession of the principal than the inference of knowledge 
would have to fail and it would be incumbent upon the Government 
to prove, as an essential element of the offense, t element to dispense 
with reasonable doubt, that independent knowledge existed on the 
part of the appellant Kirby. This is not a harmless error, on the 
contrary, the ommission of this instruction lessened the Governments 
burden of proof. 
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1 

When (the defendant) excercieed his 
constitutional right to a jury, he 


2 

put the Government to the burden of 
proving the elements of the crimes 

• 

3 

charged to the jury's satisfaction, 
not to ours or the district judge's. 


4 

United States v. rio-/a:x, 506 F.2d 


5 

1131, at page 11 


6 

It is essential realize that the Court's failure to instruct the 


7 

jury properly more than likely resulted in the appellants conviction 


8 

at trial; this is evidenced when the jury returned to the court¬ 


9 

room following extensive deliberation and placed a question at the 


10 

hands of the district judge; e.g. whether there exists a difference 


11 

between constructive possession and aiding and abetting; the district 


12 

judge replied: 


13 

That is a very intellegent question and 
the answer is that in the verdict it 
would make no difference which path is 
taken between constructive possession 
or aiding and abetting. It makes no 
difference. Do I make myself clear? 

14 

15 


16 

It makes no difference. (565). 

»*• 

17 

Clearly the supplemental instruction was faulty, by lumping aid¬ 


18 

ing and abetting and constructive possession together the jury no 


19 

longer had to ascertain an essential element of the charge. Cons- 


20 

tructive possession creates an inference that a defendant had the 


21 

requisite knowledge that the property was stolen, there exists no 

' 

22 

such luxury on the charge of aiding and abetting which demands proof. 


23 

by the Government, of the element of knowledge. United States v. 


24 

Jones, 308 F. 2 d 26 ( 2 d Cir. en banc 1962); United States v. Irving, 


25 

U37 F.2d 6U9. In the Irving case, the Appellate Court determined 


26 

that the trial judge's supplementary instruction on aiding and abetting 


27 
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1 

given at the jury's request for classification, consituted reversible 


2 

error when the secondary instruction failed to instruct the jury as 


3 

to the burden of the Government to prove each of the new elements 


4 

beyond reasonable doubt. 


5 

When the Kirby Court failed to instruct the jury as to the quantum 


6 

of proof needed by the Government it committed reversible error; an 


7 

8 

error causing the committment of William Kirby. 


9 

10 



11 



12 

POINT IV 


13 

THE DISTRICT COURT ERHRD IN SENTENCING 


14 

APPELLANT KIRBY UNDER THE NARCOTIC 

ADDICT REHABILTATION ACT (18 U.S.C.A. 


15 

U251-U255) RATHER THAN UNDER THE YOUTH 

CORRECTIONS ACT ( 18 U.S.C.A. 500? at 9*^,} 


16 

William Kirby was convicted and sentenced under the ^arcotic 


17 

Addict Renabilation Act. 


18 

Presently, there is an enormous amount of confusion surrounding 


19 

Youth Correction Act (Y.C.A.) and Narcotic Addict Rehabilitation Act 


20 

( N.A.R.A.) treatment. The question that must be resolved is: are the 


21 

two Acts, in essence, one and the same; that is, whether an individual 


22 

under the age of twenty-two who is sentenced under N.A.R.A. will 


23 

recieve the same treatment and benifits as he would if sentenced under 


24 

the Y.C.A.; or in the alternative are the two Acts mutually exclusive 


25 

having a coexistent rather than overlapping quality with Y.C.A. 


20 

27 

availaole to those 16-22 and N.A.R.A. available to those between the 
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1 

ages of 23-26. And if the Acts are tangent is it error to place a 

2 

person whose age qualifies him for Y.C.A. treatment into the N.A.R.A. 

3 

program? 

4 

Clearly, the District Judge in sentencing William Kirby and Gary 

5 

Singleton thought the two programs to be mutually exclusive as in the 

6 

sentencing of the duo he consciously disregared Y.C.A. in favor of N.A.R.A. 

7 

treatment. 

8 

In a recent Supreme Court decision, Dorzynski v. United States. 

9 

Ul8 U.S. U 2 I 4 (1974)j the majority, in a virtual 5to U decision, stated 

10 

in sentencing a youthful offender as an adult under other applicaole 

11 

penal statutes, section 5010(d) of the Federal Youthful Corrections Act 

12 

requires a federal district court to "find" that the offender would 

13 

not. oenefit from treatment under the Act, but does not require that 

14 

such "finding” be accompanied by supportive reasoning. Ul8 U.S. at page 

15 

h29. 

16 

While this ruling is contrary to the holdings in most of the 

, 17 

districts it remains the law. The Second Circuit prior to Dorzynski 

18 

followed the majority belief that an explicit finding was essential 

19 



in denying a youthful offender Y.C.A. treatment. In Justice Marshall's 

20 


• 

concurring opinion in United States v. Kaylor, 491 F.2d 1133 (2d Cir. 

21 

1973) this theorey is stated: 

22 



The finding requirement is an intregal 

23 

part of the Y.C.A scheme. The stated 


premise of the Act is that young people 

24 

between the ages of 18-22 are especially 


promising for rehabilitation, (page 14*8) 

25 

■WHHHBrtBHHK.-** 


The Borstal System of England, which 

1 26 

served as a model for the Y.C.A.'s scheme 


in general...envisions a trial judge stating 

27 

his reasons for sentencing an eligible 


offender as an adult. (page 448-449) 

28 
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Thus, there existed the rule that a court must affirmativly find 
that the youthful offender will not benefit from rehabilitative treatment 
before he could be sentenced according to adult standards. United 
States v. Waters , U37 F.2d 722 (D.C.Cir. 1970). The Youth Corrections 
Act was established as a preferred sentencing alternative which was to 
be used unless the District Court was totally convinced that rehabilative 
treatment would be a futile waste of time. Cox v. United States , 1|73 
F. 2d 33U (Uth Cir. 1973)* So strongly preferred was this alternative 
that when the record of a case revealed that the defendant was a youth¬ 
ful offender and nothing else, concerning treatment and/or sentencing, 
appeared on the record and the youth was held to adult standards, 
the sentence would be reversed for failing to consider Y.C.A. treat¬ 
ment. United States v. Coefield, U 76 F.2d 1152 (D.C. Cir. 1973).* 

But Dorzynski , supra , apparantly reversed the need for explicit 
findings while leaving intact the philosophy that Y.C.A be maintained as 
a preferred sentencing alternative. It will be recommended that Dorzynsjji 
be further limited. 

William Kirby was 19 when sentenced, while the District Judge 
fully realized that he had no duty to provide a reason for denying 
Y.C.A. treatment he proceeded to give a reason anyway. William Kiroy 
was placed in the N.A.R.h. program because he was an addict. Judge 
Bartel's reasoning was faulty in both its scope and logic. Section 
5011 of the Youth Correction Act provides the range of mality to be 
dealt with under the program, by its magnitude it unequivicably includes 
addiction. 


28 










It is perhaps unnecessary to state that youths under our system of 
jurispudence are to be given the greates leniency in sentencing. The 
normal treatment provided oy our society for alleged offenders against 
its laws is a formal charge of the offense, a formal trial and if 
conviction results from the trial and then punishment or compulsory 
removal for a tii.e from contact witn society. Such offenses are ob¬ 
viously crimes and puolic records are kept. But from tne earliest 
times children of certain ages have been deemed by our law to be incapable 
of crime. In more recent times children of various ages have been 
removed from tne normal treatments provided for crimes and criminals. 

The rational for this is a belief that the interests of society are best 
served by a solicitious care and training of those shown to be in need of 
such cave. In the event such a child commits an offense against'the 
law, the state assumes a position as parens patriae and cares for the 
child. Such a youthful offender is not accussed of a crime, not. 
convicted of a crime, not deemed to be a criminal and no public record 
is made of his recorded offenses. Pee v. United States 27k F.2d 556 (1959) 
Rogers v. United States , 326 F. 2d 56 (l963)j White v. Reid, 126 F. Supp. 
867, Cunningham v. United States , 256 U.S. I467. 

To hold appellant Kirby guilty under any other provision or 
theory is folly. There are far too many young people that participate 
in crimes because of their addiction, to have their lives ruined, to 
place them on a public record, to mix them with adults participants in 
far more serious offenses would be to discard these young people for 
what in many cases is an involuntary act. 
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The cases and law articles concerned with Y.G.A. and N.A.R.A 
are written in terms of additional alternatives available to the judge 
at time of sentencing. S. Rep. #lld0, 8lst Congress, 1st Session (I9h9). 
These alternatives, assuming them to be seperate and distinct, are 
grossly favored over penal committment. United States v. Kaylor , sunra , 

U91 F.2d 1133, United States v. Waters , supra , U37 F.?d 722; brooks v. 

United States ,U97 F.2d 1059 (6th Cir, 197U). 

It has thus oeen established that Y.C.A. treatment is a preferred 
course of conduct to be taken by a judge in sentencing an individual 
under 22; it is also a preferred alternative to imprisonment. The 
record reveals that William M. ^irby is an addict, the Court took notice 
of this fact in sentencing the appellant. In Robi.ison v. California , 

370 U.3. 660 (1962); the Supreme Jourt declared unconstitutional the 
punishment of an individual solely on the oasis of his addiction. 

The protection and rights of the addict have been consistently, however 
tentativly, advanced since Robinson , finding penal punishment for addicts, 
who are motivated by their habit, to be within the confines of the 
Eighth and Fourteenth Amendments to the Constitution. Watson v. United 
States , U39 F.2d UU2, (D.C. Cir. 1970); The " Untouchable Acts of Addiction, 11 
55 A.l.A, J. U5U (1969). 

Thus, it stands to reason that if a judge does not give a reason 
for his decision not to give youthful offender treatment under the 
Youth Corrections Act or if the district judge gives an erroneous 
reason, as is the fact in the instant case, there is a possibility if 
not prooability that the Court has acted in an unconstitutional practice 
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of applying a criminal penalty to an individual on the basis of his 
conviction; this would be violative of the due process and cruel and 
inhuman punishment provisions of the Constitution# 

The only conoi.evaule way this abuse can be avoided is if the judge 
is aware of the defendants' addiction he is under a duty if that child 
otherwise qualifies under the provisions of the Y.u.A. to give an 
explicit reason on the record for denying such treatment# 

Appellant Kirby should have been granted federal youthful offender 
treatment, he should not be placed with older more experienced inmates, 
to do so is violative of the mores and traditions of our jurisprudence. 
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1 

POINT V 


• 

2 

*T 

PURSUANT TO RULE 28 (i) OF THE FEDERAL 


• 

3 

A 

RULES OF APPELLATE PROCEDURE, APPELLANT 

KIriBY JOINS IN TiiE ARGUMENTS RAISED 



4 

■p 

BY HIS GO-APPELLANTS IN THIS COURT 

INSOFAR AS TriEY ARE APPLICABLE TO HIM 



5 

AND NOT INCONSmiT WITH THE POINTS 



6 

RAISED HEREIN. 



7 

CONCLUSION 



8 

For the forgoing reasons, the judgment of the District Court. 



9 

must oe reversed and the indictment against appellant Kirby dismissed. 



10 

In the alternative a new trial is ordered to determine if the 



11 

sentencing of William Kirby was correct. 
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